
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, September 28, 2010
1:00 p.m.

Chairman Webber called the meeting to order at 1:04 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman



Bob Cameron

Peggy Dahle, Seated Alternate

Robert Gibbons, Alternate

Werner Maringer

Nancy McNary

Vicki Smith, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Chris Callahan, Town Attorney

Mike Egan, Community Development Attorney

Suzy Smoyer, Planner/Subdivision Administrator
Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
John Kilby
APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda as presented. Ms. McNary seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

The following amendments were made to the minutes of the August 24, 2010 meeting:
· The first sentence of the last paragraph on page 5 was amended to state that Mr. Justus provided for a brief review a folder to each Board member. All references to “recuse’ in this paragraph were changed to “excuse”.
· On page 6, the word “recuse” in the first and third paragraphs was changed to “excuse”.

· The second paragraph on page 11 was amended to state, “Mr. Justus asked Ms. Spicer where the regulations indicate that commercial use is an allowed use in the R-3 zoning district.”

· The first sentence of the last paragraph on page 11 was replaced with, “Mr. Maringer had to leave the meeting in order to attend a firefighter meeting for the new school. Ms. Dahle, an alternate Board member present for the entire hearing, replaced him on the Board. Chairman Webber asked if there were any objections. Both parties indicated there were none.”

· The second sentence of the motion on page 12 was amended to state, “He added that he did not feel the Board is qualified to make a decision on points 1, 2, 4, 5, 6, 7, and 8 specified in the basis for appeal.

Mr. Cameron made a motion seconded by Mr. Maringer to approve the minutes of the August 24, 2010 meeting as amended. The motion passed unanimously.
NEW BUSINESS

None
HEARINGS

(A)
ZA-2010003, a Petition for Appeal of Administrative Determination from Martha Jones and Lou Self Regarding the Operation of a Residential Vacation Rental without a valid Vacation Rental Operating Permit
Chairman Webber reminded everyone present that the hearing is quasi-judicial in nature, and as such, only evidence relevant to the case would be allowed. He expressed the importance of preserving an accurate record and asked that all parties only speak when recognized by the Board and only when speaking into a microphone. He pointed out that the appellant bears the burden of proof that relief is entitled from the Board. 

All members present stated they had not had contact with anyone else regarding this case other then receiving and reviewing the agenda packet prior to the hearing. All members stated they had no conflicts of interest and had no issues that would prohibit them from rendering an impartial decision. 

Mr. Justus, attorney for the appellants, voiced his objections to the impartiality of Mr. Maringer and Ms. McNary based on comments they made while serving on the SFD/VR Stakeholder’s Committee. These objections, along with the evidence supporting them, were voiced during the Duncan hearing (ZA-2010001) and McArthur hearing (ZA-2010002). Mr. Justus submitted a pre-hearing stipulation signed by him and Mr. Callahan prior to the hearing. This stipulation states both parties agreed to the following points:

1. Martha C. Jones and Lou C. Self, Trustees of the Martha B. Cecil Generation Skipping Trust dated 1/19/1998 F/B/O Martha C. Jones, and the Martha B. Cecil Generation Skipping Trust dated 1/19/1998 F/B/O Lou C. Self, respectively, are the owners of the property described in the Appellant’s appeal application located at 146 Yacht Club Island, Lake Lure, North Carolina (“the Property”).

2. Martha C. Jones and Lou C. Self assert that since April of 2004, the Property has been used in part for “residential vacation rentals” as that term is now defined in Ordinance 09-10-13C, and the Town of Lake Lure has no evidence to the contrary.

3. The parties may use any testimony from Sheila Spicer, Charles Lattimore, or John Moore recorded in the transcripts of the Board of Adjustment hearing for Steve Duncan and Debbie McArthur without objection, except for relevancy or any objections noted in those transcripts. The parties may use any exhibits tendered to the Board of Adjustment hearing for Steve Duncan and Debbie McArthur without objection, except for relevancy or any objections noted in the transcripts of said hearing.

4. The document exhibits submitted to the Board of Adjustment for Appellant and for the Town are admitted without objections as to authenticity. The parties reserve the right to contest the relevancy of any such exhibits.

5. The parties may use any testimony recorded in the transcripts of the hearing for Steve Duncan or Debbie McArthur pertaining to the issue of recusal or alleged bias of any Board members, including the use of any exhibits tendered to the Board for that purpose.

After a brief discussion, Mr. Maringer chose not to recuse himself and the Board voted unanimously not to excuse him. Ms. McNary read the following statement,

“Chairman Webber, Fellow Board of Adjustment Members, Mr. Justus:

Several years ago I served the community of Lake Lure on the Stakeholders Committee.  We spent the better part of two years in a comprehensive exploration of all aspects pertaining to permitting vacation rentals in Lake Lure.  Frequently our assignment was to email the group our thoughts on the many issues that had been identified in the meetings.  I was an advocate for the full time residents, and I did address specific concerns to be considered.
The Stakeholder Committee made a recommendation, which then was taken under advisement by the Zoning and Planning Board.  With community input, the ZB drafted an ordinance.  This Draft was sent to town council where I understand further modifications were made.  I believe those concerns that I expressed three years ago in the stakeholder meetings have no relevance to this hearing today.  The council passed ordinance # 09-10-13C and all those issues were satisfactorily addressed.  
Since the adoption of #09-10-13C, I have participated on two cases where the petitioners were RVR owners.  In both cases I voted on the merit of the case and in the affirmative.  I intend to use that same standard today.  I will use the testimony presented and zoning laws of Lake Lure in making any judgment.  
As a Board of Adjustment member, I have previewed the site, will listen intently to the testimony, and have thoroughly researched all the zoning ordinances.  The only bias that I bring to this table is my desire to fairly uphold the current zoning laws of Lake Lure to the best of my ability.

Mr. Justus, you have stated that it is again your opinion that I am not able to render a fair and impartial decision to your client, so therefore I will submit to the BOA a recusal request at this time.

Mr. Webber, I ask that the board grant me a recusal request as Mr. Justus has indicated that it is his opinion I cannot render a fair and impartial decision to his client.

Chairman Webber granted Ms. McNary’s request to be recused; Mr. Gibbons replaced her on the panel. Chairman Webber asked if there were any further objections. Mr. Justus stated his only objection is to Mr. Maringer remaining on the panel, and Mr. Callahan stated he had no objections. 
Ms. Spicer and Ms. Jones were sworn in. 

Ms. Spicer provided a brief overview of the case. She stated that an intern hired by the town over the summer had compiled a list of non-permitted residential vacation rentals (RVRs) in town limits using various resources. She stated she was then asked to contact the owners of these RVRs by way of a letter notifying them of the requirement of obtaining a vacation rental operating permit (VROP). Ms. Spicer pointed out that the appellants received one of the letters which is included in the application for appeal in the Board’s packet. She stated she has had no other contact with the appellants regarding this matter. There were no questions from either party for Ms. Spicer. Mr. Justus reminded that, per the pre-hearing stipulation, Ms. Spicer’s previous testimony in the Duncan and McArthur hearings are included as part of the record for this hearing.
Mr. Justus distributed a notebook to each Board member with the 14 exhibits noted below:

Exhibit 1. The offer to purchase the property and contract by Ms. Jones and Ms. Self
Exhibit 2-5. Copies of the deeds to the property establishing the chain of title

Exhibit 6.
2005 appraisal of the property

Exhibit 7.
Information relating to the commercial boat permit issued by the town

Exhibit 8.
Rutherford County GIS information showing the zoning of the property as R-1

Exhibit 9.
The Rutherford County Tax Office’s property information card for the property

Exhibit 10.
A sample lease agreement

Exhibit 11.
Correspondence relating to the rental of the property starting in 2004

Exhibit 12.
Rutherford County occupancy tax records from 2004 to present

Exhibit 13.
An affidavit from Ms. Jones from 2009

Exhibit 14.
Copies of the internet advertising of the property as an RVR

Mr. Callahan objected to Exhibit 13 due to the inclusion of hearsay and the fact that it includes the opinions of Ms. Jones that have not been proven as truth. Mr. Justus stated he had no problem with the objection of the hearsay and the proving of the opinions as truth. Chairman Webber sustained the objection.

Mr. Justus called Ms. Jones as a witness. Ms. Jones testified that the property may have been rented a few times prior to 2004. She stated the maximum occupancy of the property when it is rented is 8 guests; however, she feels there have probably been times when additional guests have been included at the last minute without her knowledge. Ms. Jones stated her objections to having to obtain a VROP due to the fact that it would limit the number of family members allowed to stay in the home at one time as well as the fact that there is a bedroom on the basement level that would not meet the requirements of the town regulations. She expressed her concerns over the effects the RVR regulations would have on the marketability of the property should she ever decide to sell. Ms. Jones testified that she and her family usually spend approximately 8-10 weeks at the property per year. She then gave the Board a brief description of how she and her sister came to purchase the property. Mr. Justus asked how the renting of the property helps in the financial upkeep of the property. Ms. Jones responded that this year the expenses of the property will be close to $100,000 while the renting of the property will only bring in approximately $19,000. In response to questioning from Mr. Justus, Ms. Jones stated the only service offered to guests renting the property is housekeeping services after the guests leave. She stated the majority of renters are families, but occasionally a women’s or men’s group will rent the property.

Mr. Callahan questioned Ms. Jones about the number of times the property has been rented since January, 2010. Ms. Jones confirmed that the property has rented more than two times, and in fact has been rented at least 10 times. She explained the rates for renting the property and confirmed it sometimes rents for just the weekend. Ms. Jones also confirmed that a canoe and kayak are available for guests to use. Mr. Callahan asked if Ms. Jones had participated during the drafting of the RVR regulations. Ms. Jones responded that she had attended a few of the meetings as well as sent letters to Town Council expressing her opinions about the regulations. She acknowledged that the affidavit included in the folder of exhibits was prepared when the regulations were being considered for adoption by Town Council. Mr. Callahan asked if Ms. Jones understood that, should she obtain a VROP for her home as a three bedroom RVR, she would still be able to rent the property with an occupancy limit of 8 guests. Ms. Jones responded that she was aware of this. Mr. Callahan asked when Ms. Jones started submitting occupancy taxes to Rutherford County for the rental of the property. Ms. Jones stated she first began paying occupancy taxes in 2004.

Chairman Webber pointed out a discrepancy in the dates of the signatures of Ms. Jones and the notary on Exhibit 13. Ms. Jones stated this was a mistake and stated that the notary date is correct. 

There were no further witnesses; however, Mr. Justus again reminded that the testimony of Ms. Spicer, Charles Lattimore, and Mr. Moore from the Duncan and McArthur hearing are included as testimony for this hearing. Mr. Callahan asked that a copy of the North Carolina Vacation Rental Act adopted by the General Assembly in 1999 be included as evidence. Mr. Justus questioned the relevance of this evidence, to which Mr. Callahan responded the General assembly found in 1999 the increased rental of single family dwellings provides a unique situation. He pointed out that there were state laws in effect regarding the short-term rental of homes prior to the appellants renting their home. After a brief discussion, Mr. Egan mentioned that General Statutes do not need to be admitted as evidence and can be argued during closing arguments.

Mr. Callahan stated during his closing argument that of the 8 points outlined in the basis for appeal submitted with the application, only number 3 relating to nonconformity falls within the purview of the Board. He mentioned that the state recognized in the Vacation Rental Act, adopted one year prior to the appellant’s purchasing the property, that the short-term rental of homes creates unique problems. He pointed out that, after a lengthy study, the Town made RVRs a permitted use subject to the police powers of the Town to protect the public health and safety. He reiterated that the appellants have not been told they can’t rent their property short-term, and the fact that one bedroom may not meet the requirements of the regulations does not prohibit them from renting.  
Mr. Justus stated all of his arguments presented at the Duncan and McArthur hearing are entered and apply to this case, as well. He stated the effect the RVR regulations have on the occupancy limits for guests as well as family is a hardship. He declared that the use of the property as an RVR is grandfathered since the use predates the RVR regulations. He pointed out that the Zoning Regulations prior to the adoption of the RVR ordinance did not specify the rental of a single family dwelling was prohibited, nor did it regulate tenancy.  He stated the use of the property as it is currently operated will be affected by the enforcement of the RVR regulations. Mr. Justus thanked the Board for their patience during the three hearings on this issue. 
Chairman Webber closed the public hearing, and the Board began deliberations. Mr. Cameron asked that the Board only focus on item 3 in the basis of appeal because he doesn’t feel the Board has the authority to rule on items 1, 2, 4, 5, 6, 7, and 8. The rest of the Board agreed.

Chairman Webber noted that Section 92.101 provides that nonconforming uses are declared to be incompatible with permitted uses. Accordingly, he said, it is his opinion that a use cannot be both permitted and nonconforming. He concluded that since RVRs are now permitted uses they can no longer be considered nonconforming uses.

Ms. Dahle moved in the matter of ZA-2010003, the appeal of Martha Jones and Lou Self, that the Board affirm the decision of the Zoning Administrator for which this appeal was taken. She stated she felt the Board was not qualified to make a decision on points 1, 2, 4, 5, 6, 7, and 8 specified in the basis for appeal. Mr. Maringer seconded the motion. The Board voted unanimously to approve the motion. The decision of the Zoning Administrator was upheld. 
OLD BUSINESS

None

ADJOURNMENT

Mr. Gibbons made a motion seconded by Ms. Dahle to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:51 p.m. The next regular meeting is scheduled for Tuesday, October 26, 2010 at 1:00 p.m. 
ATTEST:






__________________________________________






Werner Maringer, Vice-Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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